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Pretrial Detainees:

Impact of Court-Ordered Mental Evaluations

on  Due Process Rights
Executive Summary

Hawaii Disability Rights Center (HDRC) studied a random sample of 67 pretrial detainees who were the subject of court-ordered forensic examinations throughout 2001 and 2002.  

HDRC prepared this report to identify and inform Hawaii State decision-makers and the public of the problems faced by pretrial detainees who are deprived of their constitutional due process rights while they await court-ordered mental evaluations, provided for in HRS §704-404; and who are in need of but not receiving appropriate mental health  services while they wait for the evaluation.  

This report discusses the participants in the mental evaluation process and their contribution to suspension of pretrial detainee constitutional due process rights.  This report also briefly discusses a variety of solutions to the suspension of pretrial detainee due process rights, any one of which would go a long way towards ameliorating the situation.  Some proposals are obviously more comprehensive and resource intensive than others.  

HDRC endorses the simplest and most readily achievable solution: An amendment to HRS §704-404, that specifies a 45-day period for forensic reporting, and a 15-day period for court decisions.  

This low cost, relatively easy-to-implement approach will provide the most immediate relief for pretrial detainees and will be one upon which most parties involved can reach agreement.  

I.  INTRODUCTION

The Hawai`i Disability Rights Center studied a random sample of 67 pretrial detainees who were the subject of Court-ordered forensic examinations in 2001 and 2002.  Each person’s criminal justice proceedings was examined to construct individual timelines for the mental evaluation process provided by H.R.S. § 704-404.  These are our findings:
•
The mental evaluation process averaged 84 days from the Court’s order for mental examination to the judicial ruling of fitness or unfitness to proceed.  

•
During the forensic evaluation process, persons suspected of mental illness may remain in prison for weeks or months without appropriate medical treatment.  

•
Nearly 89% of the court-ordered examinations permitted the evaluation process to take place where the pretrial detainee was currently held (jail), even though H.R.S. § 704-404 specifically permits outpatient evaluation.  If a pretrial detainee is incarcerated when a mental exam is ordered, it is likely that the suspended proceedings will keep the potentially mentally ill individual in prison without appropriate medical treatment.
•
35% of all persons who undergo a forensic examination are declared unfit to proceed or are acquitted and/or conditionally released.

•
In 31.4% of the cases reviewed, the initial period of evaluation was extended by the Court for additional periods of 30-180 days.  
•
In 31% of the cases reviewed, the motion for mental evaluation took place within 10 days from the arraignment hearing.  Another 22% of all of the motions for mental examination occurred just before trial was scheduled to commence.  

•
Deadlocks or conflicting reports among experts are a primary cause of judicial delays in the 404 process.  In 23% of the cases reviewed, a tiebreaker examiner or updated reports were ordered to satisfy unanswered legal questions, adding an average of another 84 days to the forensic examination process.  During this period, the pretrial detainee who is suspected of mental illness remains incarcerated with limited mental health treatment.

•
Pretrial detainees’ behavior accounted for procedural delays in only 5% of the cases reviewed.  

•
Delays in the forensic evaluation process that are attributed to defense counsel occur primarily after the Order for Mental Evaluation is granted and before the Court delivers its decision.  Continuances were granted for defense counsel’s vacations, military duty, and attendance at professional seminars (9%), for conflicting trial or hearing dates (14%), and extensions of time for procedural matters (25.6%).  

•
Generally, misdemeanant pretrial detainees who undergo one-panel forensic examinations are incarcerated far longer than if they were convicted of the crime with which they are charged.

•
Basic constitutional rights to a speedy trial are suspended throughout the mental evaluation process.  In order to protect the Fourteenth Amendment due process rights of a possibly incompetent criminal defendant, a detainee’s Fifth Amendment due process right to liberty and Sixth Amendment right to a speedy trial are suspended indefinitely.

1.  Background

Pretrial detainees are incarcerated individuals who are held in jail pending disposition of criminal charges against them, and who have not yet been convicted and sentenced or acquitted.  This report specifically examines pretrial detainees whose judicial proceedings were suspended while awaiting a court-ordered mental evaluation.  

Any party in a criminal prosecution may request a mental evaluation pursuant to H.R.S. § 704-404.  The “404 examination” may be conducted on an outpatient basis, but the Court may order the defendant committed to the Hawaii State Hospital (or other facility) for a period not exceeding 30 days, or "such longer period as the Court determines to be necessary."
  Extensions of 30, 60 or 90 days for the initial 404 evaluation period are common.

In felony cases, a three-person panel is appointed, consisting of one psychiatrist and one psychologist - the third person may be a psychiatrist, psychologist or physician.  One of the three shall be a psychiatrist or psychologist designated by the Director of Health from within the Department of Health.  In nonfelony (misdemeanor) cases, a one-person panel - either a psychiatrist or psychologist - is appointed.  All examiners are appointed from a list of examiners certified by the Department of Health.
  

Many criminal defendants are detained in state prison facilities during the 404 process.
  Numerous court orders for 404 examinations specify that the evaluation is to take place in state prison facilities.   

2.  Problem Statement

The 404 evaluation process is lengthy, especially the three-panel employed in felony cases.  Persons suspected of mental illness may remain in prison for weeks or months -- without appropriate medical treatment -- before any judicial determination of mental disease, disorder or defect is made.  Essential medical and/or psychiatric treatment may be absent at the very point when it is most needed.

Basic constitutional rights to a speedy trial are suspended throughout the mental evaluation process.  Unlike other criminal defendants who must go to trial within six months
, a pretrial detainee who is ordered to undergo a court-ordered mental evaluation must endure months of incarceration before the court rules on his or her fitness to proceed to trial.

3.  Issues Examined

This study examined the obstacles in the 404 evaluation process that create lengthy delays; specifically, the delays that affect due process rights as well as the timely provision of appropriate medical treatment.  Obstacles were examined to determine which could be removed to shorten the time to resumption of judicial proceedings and/or to treatment.  This study also collected initial statistical evidence to determine the nature and scope of the stated problem.
  

4.  Methodology

A list of approximately 150 persons who had undergone 404 evaluations between January 1, 2001 and December 31, 2002 was obtained from the Judiciary.  67 persons were randomly selected for more detailed examination.  Records of the criminal proceedings for the 67 persons were obtained, and individual timelines were constructed.
  Delays and statistical trends were noted.
  

If more than one 404 exam was ordered during a set of criminal proceedings, the exams were evaluated and counted separately for statistical averaging.  Thus, the 67 persons examined underwent 84 evaluations.  Six evaluations were excluded because they were post-conviction mental health evaluations ordered after arrests for probation revocation; one other evaluation was excluded because the court did not rule on the forensic reports before the final disposition of the case.

II.  STATUTORY DISCUSSION

1.  Rights of Pretrial Detainees
A pretrial detainee
 occupies a “gray area” in the criminal justice system: there is sufficient belief (or evidence) of a crime to arrest the detainee and deprive him of liberty, but the detainee awaiting trial has not been convicted of the alleged crime.  A pretrial detainee cannot be punished before there is a formal adjudication of guilt.
 However, they do not possess the full range of freedoms of people who are not incarcerated.
 

[A] pretrial detainee may not be subjected to any form of punishment for the crime for which he is charged.  However, a person lawfully detained in pretrial confinement because there is probable cause to believe that he has committed a crime is subject to certain restrictions on his liberty.
  

Despite this precarious circumstance, there is a wealth of law that enumerates the fundamental rights of pretrial detainees.  Pretrial detainees retain constitutionally protected interests such as Sixth Amendment rights to effective assistance of counsel and to a speedy trial.  Should they be improperly punished, pretrial detainees may pursue legal remedies under a claim of denial of due process under the Fifth Amendment and Fourteenth Amendment, and state constitutional guarantees.

Hawai`i law provides the same constitutional protections when it contemplates incompetent criminal defendants:  

No person who as a result of physical or mental disease, disorder or defect lacks capacity to understand the proceedings against the person or to assist in the person’s own defense shall be tried, convicted, or sentenced for the commission of an offense so long as the incapacity endures.

In an appeal recently decided by the Ninth Circuit Court of Appeals on March 6, 2003, the Oregon P&A system and the metropolitan public defender office sued the heads of the Department of Human Services and Oregon State Hospital, alleging that OSH refused to accept pretrial detainees for court-ordered evaluation and treatment on a timely basis.
  The Court ruled that the weeks-long and months-long delays in accepting mentally incapacitated defendants (“unfit to proceed” in Hawai`i) violated the detainees’ substantive and procedural due process rights.  Relevant to this report, the lower court’s factual findings included:

10. None of the jails in which these [mentally incapacitated] persons are held is able to provide treatment designed to restore a person found unfit to proceed to competency.

. . .

11. Necessarily, the jails’ only system for controlling inmates is disciplinary, which is behavior-driven.  Such a system is ineffective for mentally ill persons, and possibly harmful.

12. Unlike the county jails, [Oregon State Hospital] has the capacity to treat a person’s mental illness.

. . .

18. . . . Depriving [persons deemed unfit to proceed] of necessary medical treatment increases the likelihood that they may decompensate and suffer unduly.  The delays also hamper efforts to provide effective representation regarding their criminal prosecution.

19. . . . [A]s the client spends weeks and months in jail awaiting hospitalization, th[e] evaluation [required by state law] is delayed . . . [F]or people declared to be unable to aid and assist, delays in the subsequent evaluative process can postpone the opportunity for trial for much longer than 60 days.

The Mink Court unequivocally declared “Incapacitated criminal defendants have liberty interests in freedom from incarceration and in restorative treatment”
 concluding that the “[l]ack of funds, staff or facilities cannot justify the State’s failure to provide [such persons] with [the] treatment necessary for rehabilitation.”
  Holding incapacitated criminal defendants in jail for weeks or months violates their due process rights because the nature and duration of their incarceration bear no reasonable relation to the evaluative and restorative purposes for which courts commit these individuals.
 

Federal disability statutes also probably apply to pretrial detainees.  The U.S. Supreme Court has ruled that the Americans with Disabilities Act applies to State prisons and prisoners.
  Bell v. Wolfish, supra, found little practical difference between detainment conditions of criminal defendants and post-conviction incarceration, suggesting that the provisions of the ADA also extend to pretrial detainees.

2.  Competence & Capacity

The purpose of H.R.S. § 704-404 is to insure the competence of the criminal defendant to proceed to trial.  “Competence” is an outgrowth of the common law prohibition against trials in absentia.  It is premised on the recognition that a mentally incompetent defendant, although physically present in the courtroom, is, even with the assistance of counsel, afforded no real opportunity to present a defense.
  

[A] person whose mental condition is such that he (or she) lacks the capacity to understand the nature and object of the proceedings against him (or her), to consult with counsel, and to assist in preparing his (or her) defense may not be subjected to trial.

Conviction of an accused person while he (or she) is legally incompetent violates due process, and state procedures must be adequate to protect this right.
  

Competence to stand trial is rudimentary, for upon it rests the main part of those rights deemed essential to a fair trial, including the right to effective assistance of counsel, the rights to summon, to confront, and to cross-examine witnesses, and the right to remain silent without penalty for doing so.  For purposes of due process, “competency” requires that the defendant have the capacity to understand the nature and object of the proceedings against him or her, to consult with counsel, and to assist in preparing his or her defense.
  

The standard for assessing competence to stand trial is a three-part test, also known as the Dusky/Drope test:

1. Does the defendant have sufficient present ability to consult with his or her lawyer with reasonable degree of understanding?

2. Does the defendant have the capacity to assist in preparing his defense?

3. Does the defendant have a rational as well as factual understanding of proceedings against him?

Other court decisions have expanded the Dusky/Drope competency test to list other indicators of the three basic factors.
  Courts have found that application of the Dusky/Drope test requires assessments of the defendant’s ability to (1) develop a working relationship with his or her attorney; (2) provide his or her attorney with information that can be used to present a coherent defense; (3) make fundamental defense decisions; (4) testify in court, if necessary; and (5) withstand the pressures of trial.
  

State v. Soares also developed a detailed assessment of competency to stand trial that embodies Dusky/Drope’s second and third tests.  To be able to assist in one’s own defense, Soares requires the court to determine whether a defendant (a) is able to recall and relate facts pertaining to his or her actions and whereabouts at a certain time; (b) is able to assist counsel in locating and examining witnesses; (c) is able to maintain a consistent defense; (d) is able to listen to testimony of witnesses and inform his or her lawyer of any distortions or misstatements; (e) has the ability to make simple decisions in response to well-explained alternatives; (f) is capable of testifying in his or her own defense; and (g) to what extent , if any, his or her mental condition is apt to deteriorate under stress of trial.

A detainee’s awareness of the proceedings hinges on whether a defendant (a) understands the nature of the charge and can appreciate its seriousness; (b) understands what defenses are available; (c) can distinguish a guilty plea from a not guilty plea and understand the consequences of each; (d) has awareness of his or her legal rights; (e) understands the range of possible verdicts and consequences of conviction.

“Capacity” is a medical assessment that acquires different meanings depending on time period and behavior examined.  In the present tense, capacity refers to the detainee’s ability to understand the criminal proceedings and participate in his defense (fitness to proceed).  At the time of the alleged criminal conduct, the defendant is evaluated by medical professionals for the capacity to:

1.
appreciate the wrongfulness of his conduct (cognitive capacity); and 

2.
to conform his conduct to the requirements of the law (volitional capacity).
 

In summary, “competence” is a legal determination based on an individual’s ability to mount a meaningful criminal defense.  “Capacity” is an all-inclusive term that describes a medical assessment of past or present behaviors.  Certain cognitive and volitional capacities, as determined by medical professionals, will allow the Court to decide an individual’s competence to participate in legal proceedings.  Viewed in this fashion, it is easier to understand that a criminal defendant diagnosed as mentally ill or emotionally unstable is not necessarily incompetent to stand trial.
 

The opinions delivered by medical professionals in the mental evaluation process were not examined during this study.  It was assumed that each examiner was qualified to deliver a forensic evaluation.  

Three-panel and one-panel reports, however, are intended to be medical fact-finding for what is ultimately a judicial decision.  Courts appear to disagree as to the distinctions between competency to proceed to trial and overall mental capacity.  Specifically, certain functional assessments are given greater weighting than others, i.e. does an oppositional defiance to court-appointed counsel by a diagnosed paranoid schizophrenic signify the inability to assist in one’s own defense?  Does a previous history of mental illness automatically trigger a 404 evaluation for a pretrial detainee?  What happens when medical experts disagree?  What happens when two examiners on a three-panel disagree with the third, who happens to be the primary treating physician?  

Faced with these thorny legal and moral decisions, the favored judicial response has been the further suspension of proceedings for additional periods of mental evaluation.  This type of decisional delay occurred in 12.8% of the review samples.  

The competency and capacity issue undergoes further complication when the issues of substance abuse and/or dual diagnoses of mental illness and addiction are introduced. Yet, state courts have had clear guidance on the substance abuse issue for over two decades:

Self-induced intoxication may be a symptom of mental disease, disorder or defect.  BUT mental disability excusing criminal responsibility must be the product of circumstances beyond the defendant’s control.
 

3.  H.R.P.P. Rule 48

It is necessary to discuss Rule 48 of the Hawai`i Rules of Penal Procedure to better understand the time constraints of any state criminal proceeding.  Generally, Rule 48 provides that a criminal defendant shall go to trial within 6 months from the date of arrest or the date charges were filed, whichever is sooner.

Rule 48.  Dismissal


. . .

(b) By court.  Except in the case of traffic offenses that are not punishable by imprisonment, the court shall, on motion of the defendant, dismiss the charge, with or without prejudice in its discretion, if trial is not commenced within 6 months:

(1) from the date of arrest if bail is set or from the filing of the charge, whichever is sooner, on any offense based on the same conduct or arising from the same criminal episode for which the arrest or charge was made[.] 

In this manner, a criminal defendant’s rights to a speedy trial that are guaranteed by the Sixth Amendment of the U.S. Constitution are protected.  Certain triggering events, however, exclude criminal proceedings from Rule 48:

(c)
Excluded periods.  The following periods shall be excluded in computing the time for trial commencement:

(1) periods that delay the commencement of trial and are caused by collateral or other proceedings concerning the defendant, including but not limited to penal irresponsibility examinations and periods during which the defendant is incompetent to stand trial, pretrial motions, interlocutory appeals and trials of other charges; 

. . .

(3)
periods that delay the commencement of trial and are caused by a continuance granted at the request or with the consent of the defendant or defendant’s counsel; 

. . .

(5)
periods that delay the commencement of trial and are caused by the absence or unavailability of the defendant[.]
  

The request for a 404 evaluation triggers an open-ended suspension of all criminal proceedings.  In 31.4% of the cases evaluated, the initial period of evaluation was extended by the Court for additional periods of 30, 60 and 90 days.  Some extensions were continued for over 180 days.  During the initial period of mental evaluation and its court-ordered extensions, pretrial detainees may be lawfully incarcerated in state prison facilities.

Suspension of Rule 48 raises a constitutional dilemma for the pretrial detainee.  In order to protect the due process rights of a possibly incompetent criminal defendant under the Fourteenth Amendment of the U.S. Constitution, that individual’s Fifth Amendment due process right to liberty and Sixth Amendment right to a speedy trial must be (indefinitely) suspended.

4.  H.R.S. § 704-404

H.R.S. § 704-404 provides for the examination of a defendant with respect to physical or mental disease, disorder or defect.  The process for suspending proceedings, appointing forensic examiners, format of the examiner’s reports, access to records, and compensation are described.  The purpose of a mental health evaluation pursuant to  § 704-404 is to insure the competence of the criminal defendant to proceed to trial.  

(4) The report of the examination shall include the following:

(a) A description of the nature of the examination;

(b) A diagnosis of the physical or mental condition of the defendant;

(c) An opinion as to the defendant’s capacity to understand the proceedings against the defendant and to assist in the defendant’s own defense;

(d) An opinion as to the extent, if any, to which the capacity of the defendant to appreciate the wrongfulness of the defendant’s conduct or to conform the defendant’s conduct to the requirements of the law was impaired at the time of the conduct alleged;

(e) When directed by the court, an opinion as to the capacity of the defendant to have a particular state of mind which is required to establish an element of the offense charged[.]

A court-ordered mental examination effectively suspends all criminal proceedings and waives H.R.P.P. Rule 48.  Moreover, if a pretrial detainee is incarcerated when the 404 order is granted, it is more than likely that the suspended proceedings will keep the potentially mentally ill individual in prison for an indeterminate period of time.  Nearly 89% of the 404 orders reviewed permitted the evaluation process to take place where the pretrial detainee was currently held (in jail).  

III.  PARTICIPANTS IN MENTAL EVALUATIONS
A review of the participants in the 404 evaluation process is helpful in attempting to identify the factors that lead to extensions and delays in the process.

1.  Defendants

There is a tendency to stereotype the mentally disabled pretrial detainee as uncooperative; ranging from non-responsive, incoherent rambling to disruptive belligerence.  However, there were only a few cases where the detainee’s behavior lengthened the 404 examination process.

Delays attributed to defendants:  Delays in the evaluation of pretrial detainees due to uncooperative actions or a non-responsive behavior occurred in only 5% of all of the cases reviewed.  It is clear that the lengthy delays in the 404 process must originate in other parts of the criminal justice system. 

2.  Defense Counsel

Pursuant to H.R.S. § 704-404, defense counsel may request a 404 exam at any time during criminal proceedings.  In approximately 31% of the cases reviewed, the Motion for Appointment of Examiners, Suspension of Proceedings and Commitment for Mental Evaluation took place within 10 days from the arraignment hearing. 

Surprisingly, though, nearly 22% of all of the motions for mental examination by defense counsel occurred near the end of the motions period, just before trial was scheduled to commence.  Although the impression is created that the 404 exam is a “last resort” tactic -- meant to stall proceedings after all other legal motions are exhausted -- in reality the 404 motion was a logical conclusion to a series of vigorous (and time-consuming) defensive efforts.  Frequently, zealous defense counsel would attempt to reduce charges or dismiss them in their entirety by way of motions to suppress confessions, motions to suppress evidence, and motions to dismiss or reduce certain charges.  

Upon a defendant’s initial request for a jury trial, some misdemeanor criminal cases are remanded from District Court to Circuit Court.  It is unclear whether any pretrial detainee was aware that he or she would be subject to additional wait periods when placed on the higher court’s calendar, or whether the defendant was duly informed by his defense counsel of such a possibility upon exploring a demand for jury trial.  

It is also unclear if pretrial detainees are fully informed by defense counsel about the length of the 404 process in comparison to the punishment for the alleged crime, yet this effect of the mental evaluation process has long been known:

For many defendants, particularly those charged with minor offenses, raising competency subjects the defendant to a far greater deprivation of his liberty than if he were convicted of the crime with which he is charged.

Many Public Defenders, elected not to request a mental evaluation at the earliest opportunity, and/or appeared unfamiliar with the terms and conditions of H.R.S. Chapter 704.  This is easily detected when a Public Defender’s efforts are compared to the zealous defense of a court-appointed or private defense lawyer.   Even when a 404 evaluation was ordered, it appeared that the Public Defender did not fully understand the options available to the defendant and the court under Hawai`i law.  For example, a criminal prosecution can be dismissed under § 704-406 (permanent unfitness to proceed or too much time has elapsed), § 704-407 (post-commitment or post-conditional release dismissal), § 704-411 (acquittal based on mental disease, disorder or defect), or § 706-607 (dismissal and civil commitment).

Delays attributed to defense counsel:  Many delays in the evaluation process that are attributed to defense counsel occur after the 404 order is granted, where proceedings are suspended, evaluations are pending, and/or the court has not delivered its decision.  Hearing dates were continued to accommodate defense counsel’s vacations, military duty, and attendance at professional seminars in approximately 9% of the cases reviewed.  Another 14% of the continuances occurred when the detainee’s attorney had been scheduled for another appearance or trial on the same court date.  Additionally, in 25.6% of all cases reviewed, defense counsel requested and were granted continuances and extensions of time for procedural matters.  

3.  Prosecutors

A review of detailed court minutes reveals that, in their approach to the entire 404 process, most prosecutors are quite accommodating.  Although it is expressly permitted by law, in no instance did a prosecutor contest a motion for mental examination, the court’s 404 order, or any report delivered by the individual examiners.  The prosecutors appear to be quite willing to accede to the court’s discretion in all mental evaluation matters.

Delays attributed to state prosecutors:  Delays in the 404 process attributable to state prosecutors were minimal.  Vacations and conflicting court dates accounted for only four instances of continued proceedings.

4.  Forensic Examiners

Forensic examiners are subject to many competing forces within the criminal justice system.  They are subject to (sometimes confusing) court orders that dictate the location, parameters and time frame for 404 evaluations.  They must develop a rapport with (sometimes hostile) patients under severe penal and time constraints.  The forensic report must comply with accepted medical standards imposed by their profession as well as answer the legal questions imposed by the court, and will be the object of scrutiny and questioning by all parties.  

Under H.R.S. § 704-404(1), all forensic examiners must be assigned from a list of examiners certified by the Department of Health, Courts and Corrections Branch.  

HDRC attempted to obtain lists of forensic examiners kept by the Administrative Judge of each judicial circuit, and the list of forensic examiners certified by the State Department of Health.  The intent was to (1) examine lists to verify that a broad number of all certified examiners had been utilized in our random sample; (2) compare lists kept by the Judiciary against the list maintained by DOH to determine if all forensic certifications had been circulated among the parties; and (3) ascertain if there are a sufficient number of certified forensic examiners to satisfy court needs.  We were informed by the Judiciary that the list could not be publicly provided (just as the list of certified court interpreters is also kept confidential).  The DOH Courts and Corrections Branch also declined to release the list of certified examiners.  
Delays attributed to forensic examiners:  Although forensic examiners appear to be a focal point of the 404 process, there were few delays that could be attributed to them. 

In one incident, the court assigned a forensic examiner who was already on an extended vacation.  In another instance, the examiner’s private practice was too busy to permit the scheduled 404 evaluation.  In each event there was an inevitable delay of approximately 30 days until it was discovered that the court had assigned forensic examiners who were unavailable or unable to conduct the mental evaluations and hearings could be re-set.

In two instances, examiners failed to evaluate and/or deliver a mental evaluation report in the time set by the court, forcing court dates to be re-scheduled an additional 2-6 weeks later.  Although the court is empowered to deliver sanctions ranging from fines to incarceration for violating its order, they grant tremendous leeway and deference to forensic examiners and other medical experts.
  

5.  Judges & the Judiciary

Upon its own initiative, the court may order a 404 evaluation at any time during a criminal case.  As indicated previously, the court has the difficult task of applying statutory interpretation to scientific and medical evidence.  The courts generally accord great respect to the expert opinions of the forensic examiners.  Sometimes, however, this policy of judicial deference creates deadlocks when examiners disagree.  

Although the 404 statute specifically permits outpatient evaluation
, this alternative was not applied in any of the cases reviewed.  There is a general tendency among the courts to order 404 examinations to take place wherever the pretrial defendant is currently being detained (usually in jail).

Delays attributed to Judges and/or the Judiciary:  The aforementioned deadlocks or conflicting reports among experts are a primary cause of judicial delays in the 404 process.  In 23% of the cases reviewed, the court either appointed a single forensic examiner as a tiebreaker, or ordered a new set of updated evaluations from all appointed examiners to satisfy unanswered legal questions.  Each evaluation cycle generally takes an average of 84 days to deliver the court’s ruling
, during which the pretrial detainee remains incarcerated with limited mental health treatment.

In some cases, the Court is compelled to request a second set of 404 exams because the first evaluations call for additional study.  In three instances, the Court instructed the examiners to evaluate the defendant’s fitness to proceed.  Upon the return of the first forensic reports, the Court requested additional evaluations on the permanency of the defendant’s unfitness, his or her likelihood of regaining fitness, the extent of penal responsibility, and whether he or she presents a danger to the community.

In one case, a judge’s vacation caused a 30-day delay in a hearing to discuss the forensic examiners’ reports and the competency of the criminal defendant.  It was not explained why another judge could not have been assigned to the hearing.

6.  Department of Health

The Department of Health does not have the authority under H.R.S. § 704-404 to request forensic examinations for pretrial detainees.  Its role appears to be limited to certifying the forensic examiners who are then appointed by the judiciary.

The H.R.S. are unclear about which state agency is responsible for ensuring that the examiner list is expanded, updated and disseminated.  HDRC could not locate any rule or statute that explicitly states that DOH is responsible for promoting and/or enlarging the list of forensic examiners.  In the absence of an official policy, it is assumed that certification is left to market forces in the psychological and psychiatric communities.

In at least one of the cases reviewed, DOH’s role was far from passive.  Deputy Attorneys General representing the Hawai`i State Hospital testified in court chambers that OCCC was an appropriate location to conduct a 404 evaluation for a particularly defiant detainee with mental illness.  However, no appreciable delays in the 404 process resulted from DOH’s third-party legal intervention.

Delays attributed to the Department of Health:  No delays in the 404 evaluation process were found that can be attributed to DOH.

7.  Department of Public Safety

Department of Public Safety correctional facilities are generally believed to offer little or no mental health diagnosis or treatment to their inmate population.  To a certain extent, DPS officials agree that they do not provide rehabilitative mental health diagnosis and treatment.
  

DPS is a passive actor in a pretrial detainee’s mental evaluation process.  It does not have the authority under H.R.S. § 704-404 to request forensic examinations for pretrial detainees.  Although DPS can apply to the courts to conduct a MH-9 mental examination, the testing is exclusively applied to inmates (persons already convicted of crimes) instead of pretrial detainees.  

Nonetheless, if mentally ill pretrial detainees are kept in prison, they will be treated as prisoners and expected to observe prison standards of behavior.  Mentally ill detainees may require a different standard of treatment and practice non-compliant patterns of behavior.  Although the non-compliant behavior arises as a symptom of one’s mental illness, it more than likely results in punitive measures for the pretrial detainee.  This is the crux of the relationship between DPS and pretrial detainees suspected of mental illness: Mental health treatment requires an intensive, individualized approach to diagnosis, behavior, and treatment, while penal facilities aim for uniform behavior, rules compliance, and limited interpersonal contact.  

Delays attributed to the Department of Public Safety:  No delays in the 404 evaluation process could be attributed to DPS.

IV.  POTENTIAL SOLUTIONS TO DUE PROCESS IMPEDIMENTS 
1.  Eliminate Individual Mental Evaluations
In an attempt to streamline the mental evaluation process, it has been suggested that the court simply look at a detainee's record of mental illness, or even the medical history of the detainee’s family.   However, the fact that a pretrial detainee has been diagnosed as mentally ill or emotionally unstable does not necessarily mean that the he/she is incompetent to stand trial.
  
It is a long-established legal principle that judicial proceedings for each criminal act requires an individual evaluation of a defendant’s mental state at the time of the crime, and of his competence to proceed to trial.  

Competency to stand trial should not turn solely upon whether he or she suffers from mental disease or defect, but must be made with specific reference to nature of [the] charge, complexity of case and gravity of decisions with which he or she is faced.
  

2.
Develop Mental Health Courts


As another solution to courts clogged with mentally ill defendants, Mental Health Courts have been proposed to deal with the specific problems of criminal defendants with records of mental illness, i.e. symptomatic substance abuse, high recidivism, lack of community mental health treatment and other supports, orders for involuntary medication, etc.  However, these specialized courts will need to recognize and deal with requirements for, and delays in individual mental evaluations, just as the courts currently do.
3.
Develop a Forensic Mental Health Model.  

The design of a forensic mental health model, as proposed by the new Forensic Director for the Department of Health's Adult Mental Health Division, Dr. Reneau Kennedy, would reduce the incidence of deadlocked examiners, make judicial decision-making less uncertain, and less prone to seeking secondary 404 evaluations.  

The adoption of a forensic mental health model alone, however, does not guarantee that the pace of the criminal justice process will become timely.  The possibility also exists that the accepted forensic mental health model may be too restrictive, limiting its application to the broadest possible population of pretrial detainees.  

4.
Develop Forensic Mental Health Treatment in State Prisons

There is a severe shortage of adequate mental health staff and services within state detention facilities.  The shortage is exacerbated by delays in mental evaluations which prolong incarceration of Pretrial Detainees.  Although the Department of Public Safety has designated modules within Oahu Community Correctional Center as mental health modules, these areas are described as segregation units rather than treatment units.  The modules are staffed by Adult Corrections Officers and Paramedical Assistants, rather than physicians and nurses, and lack around-the-clock psychiatric staffing.  Pretrial detainees are held alongside the general prison population, and are thereby subject to the same kind of rudimentary mental health treatment as the rest of the correctional facility.

The extensive and prolonged use of psychotropic drugs to control undesirable behavior has been criticized as indiscriminate and medically unsafe.  In fact, aberrant “acting out” behavior appears to be the only diagnostic tool used by the corrections staff to identify mental illness.  When drugs fail to treat the symptomatic behavior, “therapeutic lockdown” or four-point restraints are threatened.

Blueprints for a segregated mental health module at OCCC, patterned after acute-care psychiatric hospitals, have existed for nearly 20 years.  But community opposition to prison expansion (“not in my backyard”) and other funding priorities have stalled all attempts to construct a forensic mental health facility.

The 404 evaluation process would be greatly streamlined if all detainees suspected of mental illness could be interviewed and their records examined in a central location such as a forensic mental health facility.  Treatment could commence almost immediately upon pre-examination for severe mental disease or disorder.  Qualified medical staff would be centralized to more effectively diagnose and deliver mental health treatment.  The flow of paperwork such as court orders and medical records would also be minimized.  

If pretrial detainees with mental illness were evaluated on a timely basis by qualified medical personnel, then detained by DPS in areas segregated from the general prison population and provided with appropriate rehabilitative mental health treatment, the underlying concerns that inspired this report would never have existed.

Development of forensic mental health treatment in state prisons would resolve all the issues surrounding the timely provision of mental health treatment for pretrial detainees.  However, this alternative requires the greatest government and public commitment, and may ultimately be unattainable for political and budgetary reasons.  Debate is likely to center on the massive expense and location for such a facility.  

5.
Amend Hawaii Revised Statutes to Provide Evaluation Timelines.  
Approaching the problem from a completely different perspective, it is possible to reduce the delays in due process experienced by pretrial detainees by revising H.R.S. § 704-404 to specify time periods during which mental evaluations and reports must be completed:  A 30-day or 45-day period for forensic evaluation and reports and a 10-day or 15-day deadline for the court’s ruling.  Forensic examiners would be required to evaluate and submit their reports within the more-structured time frame, and the court would issue its opinion within the stipulated period.
  

A great advantage of this solution is that amendment of the forensic evaluation statutes is attainable at little or no cost.  

Additional benefits of such statutory changes:  The proposed legislation is expected to result in an approximate 30% reduction in the time spent on the forensic evaluation process, from the current average of 84 days to a maximum of 60 days.  Pre-trial detainees will be held in jail for shorter periods of time resulting in cost savings for  the Department of Public Safety.  In addition, pretrial detainees who are being held in jail will be deprived of necessary mental health services for shorter periods of time.

V.  CONCLUSION
This report has delineated the problems faced by pretrial detainees who are deprived of their due process rights while they await mental evaluations, and who are in need of and yet are not receiving timely services to restore or stabilize their mental health.  
This report has also proposed a variety of solutions, any one of which would go a long way towards ameliorating the situation.  Some proposals are obviously more comprehensive and resource intensive than others.  
HDRC has sponsored legislation to shorten the mental examination process of pretrial detainees in the belief that a low cost, relatively easy-to-implement approach will provide some immediate relief for pretrial detainees and will be one upon which most parties involved can reach agreement.  

HDRC recommends an amendment to H.R.S. § 704-404 that specifies a 45-day period for forensic reporting, and a 15-day period for court decisions.  
The draft legislation is attached as:

Exhibit 1:  Senate Bill No. 2626, introduced by Senators Suzanne Chun-Oakland, J. Kalani English and Bob Hogue

Exhibit 2:  House Bill No. 2127, introduced by Representative Dennis A. Arakaki.  

Exhibit 1
  Senate Bill No. 2626
BILL RELATING TO PRETRIAL DETAINEES

Report Title:
Pretrial Detainees; Hawaii Disability Rights Center
Description:

Establishes statutory deadlines for the mental examination of pretrial criminal defendants. Requires the judiciary to report to the 2005 legislature on the administration of forensic examinations and detail the number of days that pass between the order for mental evaluation and the court's ruling.
	THE SENATE
	S.B. NO.
	2626

	TWENTY-SECOND LEGISLATURE, 2004
	
	 

	STATE OF HAWAII
	
	 

	

	
	 


A BILL FOR AN ACT

 Relating to pretrial detainees.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 704-404 of the Hawaii Revised Statutes provides for the mental examination of criminal defendants to determine penal responsibility. The legislature finds that the forensic examination process typically takes many months to complete. During this lengthy examination period, a pretrial defendant who may have a serious mental illness or disease will be held in state custody without appropriate mental health treatment. The denial of appropriate mental health treatment to persons with mental illness is contrary to public policy and state and federal statutes.
Exhibit 1
  Senate Bill No. 2626
BILL RELATING TO PRETRIAL DETAINEES

This conclusion is based, in part, on an analysis of a random sampling of ninety-one pretrial detainees conducted by the Hawaii disability rights center in December 2003. An average of seventy-eight days passed from date of arrest to the date when a forensic examination was requested. An average of eighteen additional days transpired before the court issued an order for evaluation. Thereafter, an average of eighty-four days passed before examiners’ reports were delivered and the court determined penal responsibility. The entire forensic evaluation process averages one hundred eighty days from motion to final adjudication. Thirty-five per cent of all pretrial detainees were ultimately found unfit to proceed and were subsequently provided mental health treatment by the State.
The purpose of this Act is to provide a time frame for the mental evaluation process to enable a pretrial detainee suspected of mental illness to be evaluated and receive appropriate medical treatment in a shorter period of time.
SECTION 2. Section 704-404, Hawaii Revised Statutes, is amended to read as follows:
1. By amending subsection (6) to read as follows:
"(6) The report of the examination, including any supporting documents, shall be due no later than forty-five days after the issuance of the court order to appoint examiners and suspend proceedings. All reports shall be filed in triplicate with the clerk of the court, who shall cause copies to be delivered to the prosecuting attorney and to counsel for the defendant."
2. By amending subsection (7) to read as follows:
"(7) Any examiner shall be permitted to make a separate explanation reasonably serving to clarify the examiner's diagnosis or opinion[.], to be done in accordance with the schedule set forth in subsection (6)."
SECTION 3. Section 704-405, Hawaii Revised Statutes, is amended to read as follows:
Exhibit 1
  Senate Bill No. 2626
BILL RELATING TO PRETRIAL DETAINEES

"§704-405 Determination of fitness to proceed. When the defendant's fitness to proceed is drawn in question, the issue shall be determined by the court. If neither the prosecuting 
attorney nor counsel for the defendant contests the finding of the report filed pursuant to section 704-404, the court may make 
the determination on the basis of such report. If the finding is contested, the court shall hold a hearing on the issue. When the report is received in evidence upon such hearing, the party who contests the finding thereof shall have the right to summon and to cross-examine the persons who joined in the report or assisted in the examination and to offer evidence upon the issue. In either an uncontested or contested situation, the court shall rule on the defendant's penal responsibility no later than fifteen days after the receipt of all examiner reports."
SECTION 4. The judiciary shall submit a report to the legislature no later than twenty days prior to the convening of the regular session of 2005 describing the administration of forensic examinations and detailing the number of days that passed between the order for mental evaluation and the court's ruling in 2004, both before and after the effective date of this Act.
SECTION 5. Statutory material to be repealed is bracketed and stricken. New statutory material is underscored.
SECTION 6. This Act shall take effect upon its approval.
	INTRODUCED BY:
	_____________________________

	
	


EXHIBIT 2
House Bill No. 2127
BILL RELATING TO PRETRIAL DETAINEES

Report Title:

Pretrial Detainees; Hawaii Disability Rights Center

Description:

Establishes statutory deadlines for the mental examination of pretrial criminal defendants. Requires the judiciary to report to the 2005 legislature on the administration of forensic examinations and detail the number of days that pass between the order for mental evaluation and the court's ruling.

	HOUSE OF REPRESENTATIVES
	H.B. NO.
	2127

	TWENTY-SECOND LEGISLATURE, 2004
	
	 

	STATE OF HAWAII
	
	 

	

	
	 


A BILL FOR AN ACT

 

Relating to pretrial detainees.

 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 704-404 of the Hawaii Revised Statutes provides for the mental examination of criminal defendants to determine penal responsibility. The legislature finds that the forensic examination process typically takes many months to complete. During this lengthy examination period, a pretrial defendant who may have a serious mental illness or disease will be held in state custody without appropriate mental health treatment. The denial of appropriate mental health treatment to 
EXHIBIT 2

House Bill No. 2127
BILL RELATING TO PRETRIAL DETAINEES

persons with mental illness is contrary to public policy and state and federal statutes.

This conclusion is based, in part, on an analysis of a random sampling of ninety-one pretrial detainees conducted by the Hawaii disability rights center in December 2003. An average of seventy-eight days passed from date of arrest to the date when a forensic examination was requested. An average of eighteen additional days transpired before the court issued an order for evaluation. Thereafter, an average of eighty-four days passed before examiners’ reports were delivered and the court determined penal responsibility. The entire forensic evaluation process averages one hundred eighty days from motion to final adjudication. Thirty-five per cent of all pretrial detainees were ultimately found unfit to proceed and were subsequently provided mental health treatment by the State.

The purpose of this Act is to provide a time frame for the mental evaluation process to enable a pretrial detainee suspected of mental illness to be evaluated and receive appropriate medical treatment in a shorter period of time.

SECTION 2. Section 704-404, Hawaii Revised Statutes, is amended to read as follows:

1. By amending subsection (6) to read as follows:

"(6) The report of the examination, including any supporting documents, shall be due no later than forty-five days after the issuance of the court order to appoint examiners and suspend proceedings. All reports shall be filed in triplicate with the clerk of the court, who shall cause copies to be delivered to the prosecuting attorney and to counsel for the defendant."

2. By amending subsection (7) to read as follows:

"(7) Any examiner shall be permitted to make a separate explanation reasonably serving to clarify the examiner's diagnosis or opinion[.], to be done in accordance with the schedule set forth in subsection (6)."

SECTION 3. Section 704-405, Hawaii Revised Statutes, is amended to read as follows:

EXHIBIT 2

House Bill No. 2127
BILL RELATING TO PRETRIAL DETAINEES

"§704-405 Determination of fitness to proceed. When the defendant's fitness to proceed is drawn in question, the issue shall be determined by the court. If neither the prosecuting attorney nor counsel for the defendant contests the finding of the report filed pursuant to section 704-404, the court may make the determination on the basis of such report. If the finding is contested, the court shall hold a hearing on the issue. When the report is received in evidence upon such hearing, the party who contests the finding thereof shall have the right to summon and to cross-examine the persons who joined in the report or assisted in the examination and to offer evidence upon the issue. In either an uncontested or contested situation, the court shall rule on the defendant's penal responsibility no later than fifteen days after the receipt of all examiner reports."

SECTION 4. The judiciary shall submit a report to the legislature no later than twenty days prior to the convening of the regular session of 2005 describing the administration of forensic examinations and detailing the number of days that passed between the order for mental evaluation and the court's ruling in 2004, both before and after the effective date of this Act.

SECTION 5. Statutory material to be repealed is bracketed and stricken. New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.

	INTRODUCED BY:
	_____________________________

	
	


This study, data analysis and report is the product of the
Hawaii Disability Rights Center.
Because it is based on a random sampling of suspended criminal cases, the discussion herein should not be considered legal opinion or a definitive factual, statistical or scientific inquiry.  It is intended to promote the rights of people with disabilities within the criminal justice system.  
Data supporting this report may be obtained from the

Hawaii Disability Rights Center
January 2004
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�	H.R.S. § 704-404(2).


�	Id.


�	Some defendants, including persons suspected of mental illness, may at any time be released on their own recognizance, or supervised release, or may post bail during their criminal proceedings.  


�	Hawai`i Rules of Penal Procedure, Rule 48.  


�	See Exhibits “1” - “2”, attached hereto.


�	Exh. “2”.  


�	Exh. “1”.


�	Throughout this report, the term “pretrial detainees” is used interchangably with “criminal defendants”.  


�	Pippins v. Adams County Jail, 851 F.Supp. 1228 (C.D. Ill. 1994).


�	Magill v. Lee County, 990 F.Supp. 1382 (M.D. Ala. 1998).


�	Bell v. Wolfish, 441 U.S. 520, 99 S.Ct. 1861, 60 L. Ed. 447 (1979).  


� 	Id.  See also Collignon v. Milwaukee County, 163 F.3d 982 (7th Cir. 1987), which discusses the application of Fifth and Fourteenth Amendment protections to un-convicted pretrial detainees, rather than applying the Eighth Amendment standard of cruel and unusual punishment.


� 	H.R.S. § 704-403.


�	Oregon Advocacy Center v. Mink, 2003 WL 751319 (9th Cir. Or.).


� 	Id. at 2.  Although Mink involved pretrial detainees who had already undergone mental evaluations and been adjudged incompetent in criminal court, its relevance to this study is that it draws clear distinctions between the rudimentary mental health services available in state prison facilities and the rehabilitative mental health treatment that can only be provided at the state hospital.  The Mink court also concisely explains the legal and medical problems that result from delaying mental health treatment to incapacitated inmates and detainees.


� 	Id. at 16.


� 	Id. at 16, citing the court’s ruling in Ohlinger v. Watson, 652 F.2d 775, 779 (9th Cir. 1980).


� 	Id. at 17.


�	We are also closely following Zuniga v. Rene Guerra, Henry Escalon County Jail (D. Tx. 1999), a class action lawsuit alleging lack of mental health treatment for prisoners and excessive delays in competency hearings.  In settlement, the defendants agreed to create a system to identify, evaluate and provide services to individuals with mental illness who are detained in jail, and to expedite processing of cases for imprisoned individuals who are incompetent to stand trial.  We are awaiting a copy of the settlement agreement.  


�	Pennsylvania Dept. of Corrections v. Yeskey, 524 U.S. 206, 118 S.Ct. 1952, 141 L.Ed.2d 215 (1998).  See also Crawford v. Indiana Department of Corrections, 115 F.3d 168 (3d Cir. 1997) and Clarkson v. Coughlin, 898 F.Supp. 1019 (S.D.N.Y. 1995).


�	Drope v. Missouri, 420 U.S. 162, 171 (1975).


�	Id.  


�	Pate v. Robinson, 383 U.S. 375, 378, 86 S.Ct. 836, 838, 15 L.Ed.2d 815 (1966).


�	U.S.C.A. Const. Amend. 14.


� 	Dusky v. U.S., 362 U.S. 402, 80 S.Ct. 788, 4L.Ed.2d 824 (1960) and Drope v. Missouri, supra.  


�	U.S. v. Horowitz, 360 F.Supp. 772, 777 (E.D. Penn. 1973).


�	Id. at 777.


�	The American Bar Association focused on the pretrial detainee’s functional skills in five areas when applying the Dusky/Drope test.  The ABA’s functional assessment for competence includes (1) a perception of the criminal justice process undistorted by mental illness or disability; (2) a capacity to maintain the lawyer-client relationship; (3) an ability to recall and relate factual information; (4) the capability of testifying in one’s own personal defense, if appropriate; and (5) an ability to meet competency criteria in the setting of the charges, the extent of the defendant’s needed participation in trial proceedings, and the complexity of the case.  American Bar Association Standards for Criminal Justice, Mental Health Standards, Standard 7-4.1(b) (2d ed. 1986 Supp.).


� 	State of Hawai`i v. Soares, 81 Hawai`i 332, 351; 916 P.2d 1233, 1252 (1996).


�	Id.


�	H.R.S. § 704-400.  


�	Id.


�	State of Hawai`i v. Freitas, 62 Haw. 17, 608 P.2d 408 (1980).


�	Excerpts from H.R.P.P. Rule 48(c) (boldface emphasis added).  


�	Although not a subject of this report, the mental health treatment provided by state correctional facilities is widely criticized as inadequate and may, as a system, violate federal and state disability statutes and constitutional protections.  See Chief Judge David A. Ezra’s Order dated November 8, 2001 in Clark v. State of Hawai`i, Civil No. 99-00885.


�	H.R.S. § 704-404(4).  Subparagraphs (d) and (e) incorporate the language for the determination of substantial (cognitive or volitional) capacity, as mandated by H.R.S. § 704-400.  


�	R. Uphoff, The Role of the Criminal Defense Lawyer in Representing the Mentally Impaired Defendant: Zealous Advocate or Officer of the Court, 1988 Wis.L.Rev. 65, 68-72 (footnotes omitted).


�	Court-appointed psychologists, psychiatrists and other medical professionals that comprise the three-panel and one-panel examinations are frequently referred to as forensic examiners.


�	Court-appointed examiners share the same absolute immunity from liability (for the consequences of executing their court appointment) that is enjoyed by members of the Judiciary.  See State of Hawai`i v. Tyrell, 60 Haw. 17, 586 P.2d 1028 (1978).


�	Id.


�	Exh. “3” at 1.


�	See Transcript of Deposition of [former DPS Director] Theodore Sakai dated September 12, 2001, taken under oath in Clark v. SOH, Civil No. 99-00885, where Mr. Sakai admits that DPS facilities are not appropriate facilities for diagnosing and delivering rehabilitative mental health treatment.


�	Horowitz at 777, supra.


�	State of Hawai`i v. Soares, 81 Hawai`i 332, 351; 916 P.2d 1233, 1252 (1996), quoting State v. Hamilton, 373 So.2d (La. 1977).


�  DPS corrections policies and procedures are confidential.  The difference between therapeutic lockdown and disciplinary lockdown has never been fully explained.  Each involves cell confinement and the loss of exercise, telephone, visiting and commissary privileges.  The impact of this regimen of forced isolation on a person with mental illness is frightening.


�	This proposal envisions an expansion of the list of certified forensic examiners to accommodate the increased demands for timely evaluations.  The development of a forensic mental health model, as proposed by Dr. Kennedy, would also streamline the evaluation process.
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